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of 14 December 2010

specifying the terms and conditions for accessindtta-fast broadband optical fibre
electronic communications lines on the whole terrary except very high-density areas

The Electronic Communications and Postal Regulatdoghority, ARCEP, hereinafter
referred to as “the Authority”,

Pursuant to Directive No. 2002/21/EC of the Europ@arliament and Council, dated 7
March 2002, concerning the common regulatory fraorewor electronic communications

networks and services (Framework Directive), antaloly its Articles 6, 7 and 12, modified

by Directive No. 2009/140/EC of the European Paréat and Council, dated 25 November
2009;

Pursuant to Directive No. 2002/19/EC of the Europ@arliament and Council, dated 7
March 2002, concerning access to electronic comoations networks and associated
resources, and their interconnection (Access Dueltand notably its Article 5, modified by
Directive No. 2009/140/EC of the European Parliaimemd Council, dated 25 November
2009;

Pursuant to the Commission recommendation on reglilaccess to next generation access
networks (hereinafter “NGA recommendation”), da28dSeptember 2010;

Pursuant to the French Postal and electronic cornuations code, hereinafter referred to
as “CPCE”, notably its Articles L. 32-1, L. 33-6, 84-8, L. 34-8-3, L. 36-6, L. 36-10 and R.
9-2 to R. 9-4;

Pursuant to the Building and occupancy code, nptigblArticles L. 111-5-1, R. 111-1 and R.
111-14;

Pursuant to Law No. 65-557, dated 10 July 196%ingethe co-ownership status for existing
buildings, notably its Article 24-2;

Pursuant to Decision No. 2009-0527, dated 11 J008,2oringing changes to the Authority’s
rules of procedure;

Pursuant to Decision No. 2009-1106, dated 22 Deeer2b09, specifying the terms and
conditions for accessing ultra-fast broadband aptibre electronic communications lines
and the instances in which the concentration poant be located on private property, in
application of Articles L. 34-8 and L. 34-8-3 of ethFrench Postal and electronic
communications code;

Pursuant to the Competition Authority Opinion N8-R-06, dated 6 May 2008, concerning a
draft legislative provision for the developmentuitia-fast broadband optical fibre networks;
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Pursuant to the public consultation on the natienaltra-fast broadband » programme, which
ran from 18 January to 26 February 2010;

Pursuant to the ARCEP public consultation on theftditecision specifying the terms and
conditions for accessing ultra-fast broadband apfibre electronic communications lines on
the whole territory except very high-density aressich ran from 11 June to 13 July 2010;

Pursuant to the responses to this public consoittati

Pursuant to the Competition Authority Opinion Nd-A-18, dated 27 September 2010,
concerning a draft ARCEP decision specifying thenteand conditions for accessing ultra-
fast broadband optical fibre electronic communarai lines on the whole territory except
very high-density areas ;

Pursuant to the ARCEP public consultation on theftditecision specifying the terms and
conditions for accessing ultra-fast broadband apfibre electronic communications lines on
the whole territory except very high-density areadich ran from 25 October to 26
November 2010;

Pursuant to the responses to this public consorttati

Pursuant to the notification to the European Comsiois and to the competent regulatory
authorities in the other European Community Mengtates of the Authority’s draft decision

specifying the terms and conditions for accessitrg-fiast broadband optical fibre electronic
communications lines on the whole territory excegty high-density areas, on 26 October
2010;

Pursuant to the European Commission commentargdd@ November 2010;

Pursuant to the consultation with the Electronionownications advisory committee
(Commission consultative des communications éleicweg, hereinafter referred to
as “CCCE”, on 10 December 2010;

After the discussions held on 14 December 2010;
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Introduction

The increasing development of the uses being mattednternet, the ongoing enhancement
of audiovisual content and the arrival of new indinal or collective services are spurring the
demand for ultra-fast broadband optical fibre nekso

The deployment of new generation access networkthenvhole territory is therefore an
essential challenge for the French economic anidisdevelopment.

Operators have already significantly deployed resal months ultra-fast broadband fibre-
to-the-home (FttH) networks in the country’s maietropolitan areas. Deployment on the
last drop (inside the buildings) will intensify dog the next months.

In addition, the government has adopted the “natiatra-fast broadband programme” in
June 2010, endowed with a specific fund, amourton€? billion. The implementation of this
programme in the next months should speed up tleutef ultra-fast broadband networks,
in particular FttH networks, on the whole territoty make them accessible to all homes and
offices.

In accordance with the CPCE provisions derivedartipular from Law of 4 August 2008 on
Modernising the Economy (hereinafter LME) and fraaw no. 2009-1572 of 17 December
2009, concerning efforts to bridge the digital dej ARCEP has established a first regulatory
framework for these rollouts with the adoption aédsion no. 2009-1106 of 22 December
2009, specifying the terms and conditions for asiogs ultra-fast broadband optical fibre
electronic communications lines and the instanoewhich the concentration point can be
located on private property. On the one hand,fttss decision sets out rules which apply to
the whole territory, and, on the other hand, issmit rules which apply only to very high-
density areas.

Outside very high-density areas, FttH networksotgd must comply with specific economic
and technical constraints that require a greatgredeof network sharing. This decision aims
at specifying the terms and conditions for accegssitira-fast broadband optical fibre

electronic communications lines outside very higingity areas.
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Section | Goal of Decision

1°) Applicable legal framework

ARCEP’s competence

Article L. 36-6 of the CPCE stipulates that:

“In accordance with the provisions of the presemtecand its implementing regulation
[...], the Electronic Communications and Postal Ratpidy Authority will specify
regulation concerning:

[-]

(2) The prescriptions that apply to the technicaldafinancial terms governing
interconnection and access, in accordance withcheti. 34-8 [...] and to the technical
and financial terms governing access, in accordanitk Article L. 34-8-3;

[...]

The decisions made in application of the presetitlarwill be published in the Official
Gazette, after having been approved by order oMiraster responsible for electronic
communications.”

Article L. 32 of the CPCE defines the term “access”

«[...] 8) Access. The term access refers to the supplsesafurces, equipment,
software or services, in order to allow the recigieto provide electronic
communication services (...)".

Paragraph | of CPCE Article L. 34-8, derived frommino 2009-1572 of 17 December 2009
concerning efforts to bridge the digital dividapstates that:

“[...] To achieve the objectives defined in Article L132he Authority may impose,
in an objective, transparent, non-discriminatorydgsroportionate manner, the terms
governing access and interconnection:

a) Either on its own initiative, after having soted the opinion of the Competition
Authority, public consultation and notification ttee European Commission and the
competent national regulatory authorities in EurapeCommunity Member States;
the decision will be adopted in accordance withgadural conditions published
previously by the Authority; [...]

Decisions adopted in application of a) and b) austified and specify the fair
technical and financial terms governing interconin@t and access. “
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CPCE Article L. 34-8-3 derived from Law of 17 Dedaen 2009, specifies that:

“Any entity that has established or is operating @ptical fibre ultra-fast broadband
electronic communications line in an existing buntd which makes it possible to
serve an end user must satisfy all reasonable itqueom operators for access to
that line, in view of providing this end user walectronic communications services.

Access will be provided under transparent and niseréminatory conditions from a
point located outside the limits of the private peay, except in cases defined by the
Electronic Communications and Postal Regulatoryharity, and which allows third-
party operators to connect to it under reasonableor®mic, technical and
accessibility conditions. In the instances defitgdthe Electronic Communications
and Postal Regulatory Authority, access can cormdisupplying network installations
and specific elements that are requested by a 4pémty operator prior to the
installation of ultrafast broadband optical fibréeetronic communications lines in the
building, in exchange for which the requesting aper will assume a fair share of the
costs. Any refusal to grant access must be judtifie

It requires an agreement between the concernedgsanvhich sets the technical and
financial conditions governing access. This agresme provided to ARCEP on its
demand.

The disputes related to the conclusion or thelfént of the agreement provided for
in the present article are brought to ARCEP in ademce with Article L. 36-8.

To achieve the objectives defined in Article L.132nd particularly with a view to
ensuring consistency in the deployments and honeogsncoverage in the areas
being served, the Authority can specify the term @nditions governing access, as
provided for in this article, in an objective, trsparent, non-discriminatory and
proportionate manner”.

When adopting Law no 2009-1572 of 17 December 2@09,legislator clearly intended,
through the last paragraph of Article L. 34-8-3,biadge the digital divide, especially by
allowing ARCEP to set rules ensuring a consisteincthe deployments and homogeneous
coverage in the areas being served.

In Decision no 2009-1106, ARCEP has already spetgome of the terms and conditions for
accessing ultra-fast broadband optical fibre etgitr communications lines and the instances
in which the concentration point can be locateghovate property.

In the present Decision, ARCEP aims at completirggé¢ rules in the case of rollouts outside
very high-density areas.

Consistency with the European legal framework

Article L. 34-8-3 is drawn from the Law on modeing the economy No. 2008-776 of 4
August 2008, and from Law no 2009-1572 of 17 Deaam@®09 concerning efforts to bridge
the digital divide, which was adopted in accordamgth Article 12 of the Framework
Directive 2002/21/EC.

The European legal framework for electronic comroations networks has been reviewed in
2009. Thus, Article 12 of the Framework Directias, modified by Directive 2009/140/EC of
25 November 2009, stipulates that:
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« 1. Where an undertaking providing electronic camiwations networks has the
right under national legislation to install faciés on, over or under public or private
property, or may take advantage of a procedure tfeg expropriation or use of
property, national regulatory authorities shall kiag full account of the principle of
proportionality, be able to impose the sharing oéls facilities or property, including
buildings, entries to buildings, building wiring,asts, antennae, towers and other
supporting constructions, ducts, conduits, manhalabinets.

[.]

3. Member States shall ensure that national autles; after an appropriate period of
public consultation during which all interested pas are given the opportunity to
state their views, also have the power to impogdigatons in relation to the sharing
of wiring inside buildings or up to the first comteation or distribution point where
this is located outside the building, on the hokdef the rights referred to in
paragraph 1 and/or on the owner of such wiring, vehiiis is justified on the grounds
that duplication of such infrastructure would beoromically inefficient or physically
impracticable. Such sharing or coordination arrangents may include rules for
apportioning the costs of facility or property shay adjusted for risk where
appropriate.

[...]»
Paragraph 5 of Article 8 (Framework Directive) stades that:

“The national regulatory authorities shall, in pwns of the policy objectives referred
to in paragraphs 2, 3 and 4, apply objective, sparent, non-discriminatory and
proportionate regulatory principles by, inter alia

[..]

d) promoting efficient investment and innovatioma@w and enhanced infrastructures,
including by ensuring that any access obligatiokesappropriate account of the risk
incurred by the investing undertakings and by p#mg various cooperative
arrangements between investors and parties seekicgss to diversify the risk of
investment, whilst ensuring that competition in tharket and the principle of non-
discrimination are preserved;”

Moreover, the European Commission published on Zpteésnber 2010 the NGA
recommendation on regulated access to next geoeratcess networks. The fourth recital of
this recommendation specifies that:

« Where it is justified on the grounds that dupiiza of infrastructure is economically
inefficient or physically impracticable, Member @& may also impose obligations of
reciprocal sharing of facilities on undertakings espting an electronic
communications network in accordance with Artickedt that Directive which would
be appropriate to overcome bottlenecks in the @wgineering infrastructure and
terminating segments »

Article 7 of this recommendation stipulates that:

« When applying symmetric measures under ArticleoflDirective 2002/21/EC
granting access to an undertaking’s civil enginagrinfrastructure and terminating
segment, NRAs should take implementing measuresr ukidicle 5 of Directive
2002/19/EC. »
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The above shows that the European legal framewak déxplicitly acknowledged the
increasing role of symmetric regulation to set bp tegulatory framework concerning the
rollouts of next generation access networks ant] thaccordance with the national law, and
the European legal framework, it is up to ARCEPspecify the terms and conditions for
accessing ultra-fast broadband optical fibre etextr communications lines in an objective,
transparent, non-discriminatory and proportionanner, in particular to promote efficient
investment and innovation, and to ensure congsigtenthe deployments and homogeneous
coverage in the areas being served.

Procedure applicable the present decision

The present decision is made in application ofofetlL. 36-6, Paragraph | of Article L. 34-8
and Article L. 34-8-3 of the CPCE.

It complies with the procedural rules stipulatedsubparagraph (a) of Paragraph | of Article
L. 34-8 and published in ARCEP Decision No. 2002-0amending its rules of procedure.

As a result, and in accordance with Paragraph fillAdicle L. 32-1 of the CPCE and
subparagraph (a) of Paragraph | of Article L. 34k& Authority submitted a draft of the
present decision to public consultation. For theesaf transparency, the Authority published
all of the contributions to this public consultatimn 27 September 2010, except those
protected by business secrecy.

After having taken into account the responses i® ghblic consultation, ARCEP requested
opinion from the Competition Authority, in accoragawith Paragraph | of Article L. 34-8.

After having received and taken into account théiop of the Competition Authority,
ARCEP notified the document to the European Compmnsand to the competent NRASs in
the other European Union Member States, in accosdauith subparagraph (a) of Paragraph |
of Article L. 34-8. It was submitted in parallel public consultation from 25 October to 26
November 2010.

The Authority also consulted with the CCCE.

Finally, the decision was adopted by ARCEP on 14db#er 2010 and submitted to the
Minister responsible for electronic communicatiémsapproval.

2°)  Work performed by the Authority

Following the works that led to the adoption of Bemn no 2009-1106, ARCEP has
conducted works with the involved stakeholderstmissues related to fibre rollout outside
very high-density areas.

Three workgroups have met regularly and addresseeral issues related to the deployment
of fibre on the whole territory:

- the « operational aspects and sharing processrkgvwoup : this group pursued its works
related to very high-density areas and progressivieicused on the operational aspects of
sharing outside very high-density areas ;

- the « territorial organization of rollouts » wagroup, later replaced by the « ultra-fast
broadband » workgroup, which is one of the exchamgegroup between ARCEP, local
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authorities and operators (GRACO) ; this group aessied, with local authorities, public
institutions and thé'Caisse des dépbts et consignationghe different aspects of fibre
rollouts in less dense areas ;

- the optical fibre expert Committee which has geadl the technical specifications of the
equipment to be installed at the concentration tpdlre maximal fading of lines and the
appropriateness of the concentration point equipndepending on the number of lines
downstream.

Operators and local authorities carried out rooahd trials before and in parallel to the
adoption of the present decision. The three maeraiprs have established an agreement on
fixed ultra-fast broadband, to conduct trials ineth cities located outside very high-density
areas. Moreover, several cities have been equippidultra-fast broadband optical fibre
lines thanks to public initiative ultra-fast broaaial networks rolled out by local authorities.

Lastly, work on very high-density areas has comthumeanwhile. This work dealt in
particular with operational aspects of sharing, asplects related to wholesale sharing offers.
The result of some of this work contributed to pineparation of the present decision.

3°) _Scope and application of the decision

The present decision specifies the technical amehfiial terms governing access to ultra-fast
broadband optical fibre electronic communicationed as a complement to ARCEP Decision
no 2009-1106, with respect to the following:

- access to the lines and the associated resources;
- characteristics of the concentration point;

- terms, in particular financial terms, governingess;
- transparency of the terms of access;

- geographical consistency in the deployments.

The present decision applies to the whole MetrogoliFrance and to the overseas
départementsand territories which are governed by the CPCEgpkin very high-density
areas defined by ARCEP Decision no 2009-1106.

In its observations, the European Commissicalls upon ARCEP to promptly finalise its
market analysis of the wholesale broadband marlkeits ensure consistency among the
obligations imposed under the notified measure, shmmetric measures introduced in
densely populated areas and the SMP remedies irdposelation to markets 4 and 5 as well
as any obligation imposed under a public fundinigesce in order to give regulatory clarity
and safeguard the investment decisions made byatmger’ The Competition Authority
shares the wish of the European Commission thiiie «choice between symmetric or
asymmetric regulation, even if it can be justiflted arguments of balance and incentive to
invest, should not lead eventually to a regulatibaynework that would be incomplete or less
suitable to competitiomn.

In accordance with CPCE Article L. 34-8-3, the prasdecision aims at specifying the rules
imposed on any operator deploying an FttH networka symmetric and general way. The
objective of this symmetric regulation is in pauter to define a set of rules in order to
promote efficient investment in next generationeascnetworks, and in a preventive way, to
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avoid the development of market situations thaticdead to the emergence of structural
competition issues. This symmetric regulation wdinplete in a consistent way asymmetric
regulation, with market analyses that aim at impgsin a curative way, remedies to the SMP
operator to tackle structural existing or preditgatbpmpetition failures. In particular, should
ARCEP, when monitoring the market, notice majolufais in implementing the objectives of
the present decision regarding symmetric regulatiand the emergence of structural
competition issues related to the market powernaf or several operators on one or several
relevant markets, ARCEP may impose complementanedées with broadband and ultra-
fast broadband market analyses.

In addition, considering the ongoing work with thié relevant stakeholders, and the emergent
nature of rollouts outside very high-density areARCEP will re-examine, specify and
complete, if needed, the present decision by thésyiak of the technological evolutions and
market conditions, as soon as possible and notlzerthe end of year 2013.

Section I Definition of the terms used in the presnt decision

1°) Ultra-fast broadband optical fibre electionommunications lines

CPCE Atrticle L. 34-8-3, drawn from the Law on maasing the economy stipulates that,
“any entity that has established or is operating aptical fibre ultra-fast broadband
electronic communications line in an existing bimtgd which makes it possible to serve an
end user must satisfy all reasonable requests biparators for access to that line, in view of
providing this end user with electronic communicas services”.

The line refers to the portion of the network thretkes it possible to provide an end user with
ultra-fast broadband services over optical fibteisltherefore the portion of the network

nearest the customer, and to which all operatoesl e have access to be able to deliver
services to residents. The obligation to provideeas imposed by the present decision
concerns the portion of the line between the ophetwork unit located inside the customer
premises and the concentration point (see defitiglow).

It can be composed of several continuous optictispper household, for instance in the case
of a multi-fibre deployment. Lastly, the lines amet located solely on private property,

notably when the concentration point is situatedside the building, as in the present

decision.

2°) Building operator

In principle, the building operator is the operatdio has established the lines, or plans on
doing so, notably under the terms of an agreemgned in accordance with CPCE Article
L. 33-6, after having been appointed by the owri¢h® property to equip their building with
optical fibre. Should an operator, in the case dedicated rollout, connect exclusively and
selectively business customers with a dedicated spetific optical fibre local loop, to
provide these customers with leased lines servites, operator would not qualify as a
building operator as per this decision’s definition
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In cases where the party who is establishing or éstablished the lines will not be
responsible for managing the network — for instaimcéhe case of a property developer or
social housing manager — it must nevertheless Besilge for this party to select a building
operator to manage the lines, and to satisfy otiperators’ requests for access. Requiring
operators to negotiate access agreements with g@reperty developer or owner who has
taken upon themselves to install an optical fibegwork in their building would not appear to
be a viable solution.

By the same token, if a building operator is nsglitan access-sharing operator and does not
use the optical fibre for its own ends, it coulgpaimt another operator to be in charge of
satisfying access requests from third-party opesato

It should be noted that a building operator is metessarily an operator as defined in CPCE
Article L. 33-1. In particular, it could be a neaitmanager providing operators with passive
access offers to the lines, and not activatinghétevork itself.

3°) _Concentration point

The concentration point refers to the location whéne party establishing or having
established in an existing building or operatinfasfast broadband optical fibre electronic
communications lines provides other operators atbess to the lines. The location of the
concentration point is governed by CPCE Articlé4-8-3 which stipulates that:

“Access will be provided under transparent and rbscriminatory conditions from a
point located outside the limits of the private peaty, except in cases defined by the
Electronic Communications and Postal RegulatoryhAtity, and which allows third-
party operators to connect to it under reasonabt®r®mic, technical and access
conditions. [...] Any refusal to grant this accesssire justified.”

The party having established in an existing budgdor operating an ultra-fast broadband
optical fibre electronic communications line cam\pde access to its network from several
locations. Among these locations, the concentrapioimt is the main point of delivery for
passive access, in accordance with CPCE Artic4E8-3.

The concentration point is therefore the “logicpint of separation between the building
operator’s network and a third-party’s network.

Access can also be provided at locations other tharconcentration point, as stipulated in
the commercial agreements that operators estabitelone another.

4°)  Very-high density areas and less dense areas

Very high-density areas are defined in ARCEP Deaisio 2009-1106. The whole territory,
except very high-density areas, is referred tess tlense areas.
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5°) _Service area of the concentration point

Outside very high-density areas, concentrationtpaane always located outside the limits of
the private property and they group ultra-fast bdb@and optical fibre lines of existing
buildings. All the existing buildings, actually potentially connected to this concentration
point, form a continuous geographical area. Thaggaphical area is referred to as the service
area of the concentration point.

6°) _Transport portion of France Telecom'’s carnlgineering infrastructure network

The transport segment of France Telecom’s civilireegring infrastructure network is the
local loop segment between the main distributiami (MDF) and the copper sub-loop street
cabinets, located in most cases on public space.

Section Il Regulation concerning the concentration point

1°) Accessibility of the concentration point

CPCE Article L. 34-8-3 stipulates that access toatfiast broadband optical fibre electronic

communications lines, which make it possible tovgte services to an end user, must be
provided by the party who has established them fagooint located outside the limits of the

private property, except in cases defined by thectibnic Communications and Postal

Regulatory Authority, and which allows third-parggperators to connect to it under

reasonable economic, technical and access corslitidns article also specifies that with a

view to ensuring consistency in the deployments laochogeneous coverage in the areas
being served, ARCEP can specify the terms and tondigoverning access, in an objective,

transparent, non-discriminatory and proportionasaner.

With regard to the less dense areas, ARCEP intendwe a set of details to make sure that,
in these areas, concentration points satisfy thmagef this article and in particular that they
are accessible to third party operators under enan@nd technical conditions that are
reasonable and non-discriminatory.

It is essential that the concentration point isnamted to civil engineering infrastructure, so
that third party operator can access it with tloein optical fibre cable. Nevertheless, the
potential saturation of this infrastructure neenl®¥¢ foreseen, mainly near the concentration
point.

ARCEP points out that, in very high-density ardascision no 2009-1106 stipulates that the
building operator must guarantee third-party opegatability to connect to the concentration
point, in particular in instances when the supplctdis saturated, when conveyance is
through an aerial installation or when buildings auatfitted with optical cable up the facade.
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In the same vein, in less dense areas, where tieeotration points should gather a greater
number of lines, the party who establishes the eotmation point, in accordance with Article
L.34-8-3, must guarantee third-party operatorslitgbio connect to the concentration point
under reasonable conditions, in particular regarde risk of saturation of the infrastructure
that enables to connect to it.

In practice, this implies that the building operasball install the concentration point so that
third-party operators can perform connection opanat at the concentration point, with
timeframe and costs not being unreasonable or idis@tory compared to the building
operator’s.

The location of the concentration point must themefsatisfy three constraints regarding its
accessibility:

- Its hosting infrastructure has to be designed thamigpossible for several operators to
connect to the concentration point. ARCEP noteshia respect that the transport
segment of France Telecom’s civil engineering stiacture, because of its own
characteristics and because of the regulation gowgrit - regulation that aims at
making it possible for several operators to deplew optical fibre local loops - has
characteristics that make it possible to satisfg tonstraint. ARCEP expresses the
view that the location of the concentration pointsuch a portion is a first guarantee
that third-party operators can connect to the coimagon point under reasonable
economic, technical and accessibility conditions.

- In order to reduce the risk of saturation of ergtinfrastructure, ARCEP expresses
the view that the location of the concentrationnpanust also contribute to reducing
the overlapping between the shared network rolleddownstream from this point
and the different networks rolled out upstream pgrators willing to connect to this
point. In practice, the purpose is to avoid thetanses in which one or several
operators would have to rollout their own opticédré networks to connect the
concentration point on the same portion on whiah gshared downstream network is
rolled out to serve end users’ buildings. To swtibis objective, ARCEP expresses
the view that the concentration point must be ledatvhenever possible, on a node or
relevant interconnection point of the civil engineg infrastructure in question. It
seems therefore inappropriate that the concentrapoint be located on the
distribution segment of France Telecom’s civil emgring infrastructure network,
which connects the sub-loop street cabinets tehscribers’ dwellings.

- Lastly, when conveyance of the optical fibre calidethrough an aerial installation, it
does not seem technically and/or operationally ipessso rollout several cables
successively on the existing infrastructure, ineotwords on poles. Therefore, except
in specific instances that must be justified, gattrly regarding the structure of the
housing and the networks, the concentration pog#ds to be located in this case
higher up in the network from this aerial instabthat zone, to allow third-party
operators to connect to the concentration poineusdtisfactory conditions. When the
specific conditions justify that the concentratigoint is located in an aerial
installation zone, the building operator will hat@ provide a backhaul offer to
connect to this concentration point under reas@nd@ichnical and economic
conditions.

These three constraints do not necessarily implgt tthe concentration points are
systematically located regarding France Telecowcsill loop infrastructure. ARCEP simply
notes that the transport segment of France Telecainil engineering infrastructure has
characteristics that make it possible, in princigie satisfy the obligations that govern
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accessibility. A similar analysis applies to altgime infrastructure, that belong in particular
to local authorities or to other operators, designe host electronic communications
networks and offering the same access conditioasthat allow concentration points to be
located under the constraints described above ake i possible for third-party operators to
connect under reasonable economic, technical aressibility conditions.

2°) _Service area of the concentration point

General principles concerning the size of the contration point

CPCE Article L. 34-8-3 stipulates that the buildingerator has to provide access to the
network rolled out inside a buildingrbm a point located outside the limits of the ptes
property, except in cases defined by the Electr@wamunications and Postal Regulatory
Authority, and which allows third-party operator® tconnect to it under reasonable
economic, technical and accessibility conditions.”

ARCEP has defined the instances in which the cdretgon point can be located inside the
limits of private property in Decision no 2009-110®is decision stipulates that :

“Notwithstanding the principle established in Atg L. 34-8-3 of the CPCE, by
virtue of which the concentration point will be &ed outside the limits of private
property, this access point can be situated witthiase limits in the case of
existing buildings in very high-density areas thave at least 12 residential or
office units, or which are connected to a visitapldlic sewage network through
a supply tunnel which is also visitable.”

Therefore, outside very dense areas, the conciemtqadint must be located outside the limits
of private property. Moreover, pursuant to CPCEdetL. 34-8-3, the characteristics of the
concentration point must allow third-party operatdo connect to it under reasonable
economic conditions.

In its Opinion No. 10-A-18, the Competition Authgrireminds that tnlike the copper
network, which was already installed when it wasragm to competition through unbundling,
the fibre network architecture is an ex ante regia issue. The operator deploying the fibre
network could indeed be tempted to make choicemrdew the architecture that could limit
the possibilities for the competitors to providedemsers with electronic communications
services. These choices happen to be generallyrewamisible at a reasonable cost,
particularly in less dense areas. It is therefossential that ex ante regulation can control
them.” The European Commission adds in its comments tR&Nshould take into account
the fact that any distribution point will need tegh a sufficient number of end-user
connections to be commercially viable for the asekerdn this regard, the Commission
stresses that the investment incentives for altaipes will critically depend on the size of the
concentration point (the location of which is definby the building operator) and the access
conditions. In this context, the Commission ask€CRIR to assess in the course of the
implementation of the access obligation if the size¢he proposed concentration points is
adequate to ensure co-investment in less denselyigged areas, and, should this not be the
case, to modify the minimum size threshold.”

In practice, reasonable economic conditions to eonrio the concentration point are
equivalent to a reasonable deployment cost per hameffice unit equipped with optical

fibre. This cost is made of the shared deploymest of the network located downstream
from the concentration point, and the cost for edwrd-party operator to connect to the
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concentration point, with a deployment in paraliptream from the concentration point. The
main parameters of the evaluation of this econolfgicaasonable characteristic are, on the
one hand, the distance to be covered by the opsr&tom their local point of presence
(where their backhaul equipment are installed) aanect to the concentration point by
deploying their own optical fibre network upstreaamd, on the other hand, the number of
lines potentially accessible from this concentratpwint (its “size”). The number of linear
meters of public roads per household (i.e. theagedistance to reach a household using the
public roads network) is a relevant measuremerith@fdeployment cost to serve a home or
office unit in a given area, as the optical fibedbles are deployed along the public roads that
serve this area. The deployment is thus made diaaed portion, downstream from the
concentration point, and a non-shared portion,rapst from the concentration point. The
existence of a shared backhaul offer upstream filtenconcentration point, e.g. through a
dark fibre offer, is a key parameter in the caltalaof the cost of third-party operators to
rollout the network located upstream from the com@ion point.

In its Decision no 2009-1006, ARCEP defines vemhhilensity areas as the communes, or
municipalities, in which'in a significant portion of these municipalitie&,is economically
viable for several operators to deploy their owifrastructure, namely their optical fibre
network, in proximity to customer premise¥he number of linear meters of public road per
household is significantly greater in less densgasthan in very high-density areas, because
of two factors: the greater distances between hguasieas, and a smaller average number of
homes per existing building. The location and tieme ©f the concentration point should
compensate for this effect, thanks to the sharirigrger parts of the network. That way, the
economic equation of an operator can be equivatethie two following cases:

- connecting to a concentration point far from thealopoint of presence of this
operator, if it makes it possible to serve a gneahber of lines downstream ;

- connecting to a small concentration point, if itle€ated close to a local point of
presence of this operator, or if there is a sharadkhaul offer to connect the
concentration point to this local point of presence

Therefore, the minimum size of the concentratiomfpbas to be determined in a different
way whether the building operator provides, or acghared backhaul offer upstream from the
concentration point.

Minimum size of the concentration point (when ther®no backhaul offer)

The trials performed by France Telecom, Free and BFcities of Palaiseau, Meaux and
Bondy, taking notably into account the constrameiated to town-planning and hosting of
concentration points, led to concentration poihtt regroup between 300 and 2 000 lines.
Moreover, in the projects carried out by local auiires in less dense areas, the size of the
concentration point is generally over 1 000 honsesnetimes even with a backhaul offer
upstream.

Besides, in their responses to the preparatoryi@uwoinsultation on the present decision,
many players have expressed the desire that theeotration point regroup at least 1 000
homes or unit offices. AVICCA expresses the vieat ttihe minimum size of the service area
of the concentration point should regroup 1 00Q &0 homes. Free estimates this minimum
size to 1 000 lines, whereas Bouygues Telecom atgsnit to 2 000 lines. Moreover, the
Competition Authority establishes a parallel withbundling economics, and highlights the
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fact that“very few exchanges that regroup less than 2 0G8dihave been unbundled so far
by alternative operators”.

It emerges from the technical and economic stuckesed out by ARCEP and stakeholders
who replied to the public consultation that thekaist to connect to an optical network unit
(including the “customer connection” inside the tomser premises) decreases only slightly
between a 300 houses size concentration point @h@0® houses size concentration point
(about 5 to 10 %).

Yet, this analysis highlights that the total cost pptical network unit increases significantly
when the size of the concentration point is lowant300 homes.

Furthermore, all the players agree on the fact tibmtlarge a size of the concentration point
would create significant constraints regarding sheuration of the civil engineering, due to
the deployment of a point-to-point network uppethia network for all the lines located in the
service area of the concentration point. These tcaings could generate additional costs.
Therefore, the comments made by the players irptidic consultations are in favour of a
minimum size lower than 2 000 homes or office units

However, the smaller the concentration points d&ne, greater the length between the
concentration point and the point of presence iofl{party operators and the related costs are.
The average backhaul cost can double between 3@tehsize and 2 000 homes size
concentration points. Therefore, the deployment pes optical network unit including the
backhaul costs is significantly higher when the ©izthe concentration point is small.

Besides, should the minimum size of the concewpimagioint be small, the operators would
have to connect to a mass of concentration poifitee increase in the number of
concentration points leads to an increase of tleeating costs, in particular for the operations
that require the intervention of technical expelmsits reply to the public consultation, Free
evaluates that concentration points that regroupuiald 000 homes lead to optimised
maintenance costs.

As a conclusion, a minimum size of 1 000 homes fliceo units makes it possible to
guarantee a reasonable deployment cost per lietoalimit the number of points to connect
to and to operate. Therefore, when there is noHadkoffer, the concentration point must
regroup at least 1 000 homes or office units.

Minimum size of the concentration point (when ther®a backhaul offer)

The concentration point should gather at leastd I@@mes or office units to allow several
alternative operators to connect to it under realleneconomic and technical conditions.
However, maintaining this threshold regardlesshefdharacteristics of the area could turn out
not to be optimal. Indeed, in some instances, dapdowith concentration points that regroup
less than 1 000 homes or office units could turb toube more efficient and less costly,
because of the great heterogeneity of the terrifbinys efficiency objective, that can lead to a
reduction of the rollout costs (bom fine by the subscribemeeds to be conciliated with the
obligation to allow several third-party operatoosconnect to the concentration point under
reasonable economic conditions. To this end, aorétarchitecture with concentration points
grouping less than 1 000 homes or office units ipiith a shared backhaul offer at a point
located higher up in the network and grouping mibran 1 000 homes, could, in some
instances, appear to be relevant. The backhaut sffeuld make it possible to collect the

© Autorité de régulation des communications élattjoes et des postes 17



lines in question at a point that respects the saes regarding location and accessibility as
any concentration point (seeapra.

Nevertheless, the increase in the number of todl stoacentration points could restrict the
ability for third-party operators to connect to itieeven if there is a shared backhaul offer.
Therefore, it is necessary to control the sizehefdoncentration point even when a backhaul
offer is provided.

First, in light of the constraints related to tleedtion of the concentration point regarding its
accessibility, and in accordance with the above cttncentration points need to be located on
the transport segment of France Telecom’s civilir®ying infrastructure network, or on an
infrastructure that offers similar characteristiewever, if the building operator installs the
concentration points systematically at France Tatés sub-loop street cabinets, it requires
for third-party operators to rollout their netwargstream from the concentration point on the
whole transport segment. It emerges from the arsabfsthe location of the sub-loop street
cabinets that this solution would make it posstiolecover a very small portion of the less
dense areas under reasonable economic conditiohght of the excessive number of linear
meters of ducts per home in the transport segnmemedch some of the sub-loop street
cabinets. Therefore, this solution cannot be agdglethe whole territory, particularly outside
urban areas. Part of the rollout of optical fibretwork also needs to be shared on the
transport segment, or equivalent.

Besides, because of the fixed costs related tin#tallation of a concentration point, there is
a minimum number of lines necessary to make th@ecion to it economically reasonable,
regardless of the number of linear meters of putdaxs per home. The first evaluations of
building operators in cities of the very high-deépsireas state that the cost of a concentration
point located at the foot of the building, with nosfibre, is between 30 and 40 Euros per
home. It is reasonable that the installation ofa@centration point does not lead to a
significantly higher cost on the whole territorxcept very high-density areas. Yet, according
to the market data, the installation of a streéirest costs between 9 000 and 10 000 Euros.
In light of these elements, a minimum threshold360 homes or office units needs to be
respected for the size of the concentration point.

It has emerged from the preparatory work of thesgmé decision on the sharing in less dense
areas that most of the players express the viewthbaservice area of the concentration point
should not gather less than 300 lines. This figase corresponds to the average size of the
copper sub-loop street cabinets in less dense, ateamstream from which it would not seem
reasonable to install concentration points.

The Competition Authority underscores in its Opmino 09-A-57 of 22 December 2009
related to a request of opinion from ARCEP on sadplunbundling;that the alternative
operators that have already invested in the unbagdbf the original exchange will seldom
be able to reinvest in the network, this time hat $ub-loop level’A fortiori, the investment
of an alternative operator in a network down tooacentration point located downstream
from the sub-loop street cabinets would not seesn@uically possible.

Lastly, in its Opinion no 10-A-18, the Competitidmthority « calls on ARCEP to be highly
vigilant concerning the size of the concentrati@mngs. Too small concentration points could
compromise durably competition and it is the rofeARCEP to verify that the constraints
mentioned by PON operators to limit the size ofdbecentration points are based on solid
and perennial hypotheses”.

Supposing that at the scale of a concentrationtisaservice area, the FttH penetration rate
will eventually converge towards the current braatb penetration rate, namely about 60%,
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the value of 300 homes or office units seems ta b@nimum in relation to the constraints of
operators having a 25% market share, regardleg®nftechnological choice.

A point-to-point operator wishing to install actieguipment at the concentration point, in
particular because of the great distance betwezdhcentration point and the homes, needs
to do so for a sufficient number of subscribergamse of both the fixed installation cost and
the recurrent operating and maintenance cost. RDId (Passive optical network) operator
having a 25% market share with the same target pethétration rate, wishing to optimise the
occupancy rate of its network, 45 subscribers abrcentration point with 300 homes or
office units allow him, with splitters with a 1*3atio, to install very few optical fibre cables
upstream and to reach an acceptable occupancy rate.

Therefore, it seems that the minimum size of 30thé® or office units does not impose
disproportionate constraints, regardless of thid Eethnology being used.

It is thus necessary to set at 300 homes or offices the minimum size of the concentration
point when the building operator provides a shéx@ackhaul offer.

Finally, in isolated housing areas, the range tivacquipment can be a limiting factor and
force operators to install small concentration poinith active equipment. In this case, it is
legitimate to introduce a strict restriction to fbever threshold of 300 homes or office units,
related to the layout of housing. Should the baddoperator wish to use this exception, it
should first request the opinion of other operators the opportunity to install the

concentration point lower down in the network, @nshould be able to justify this choice, in

particular by the local housing layout. The buitglioperator must then provide a backhaul
offer that allows connecting to the concentratiompunder reasonable economic conditions.

Characteristics of the backhaul offer

In its opinion no 10-A-18, the Competition Authgriinderscores thdif the existence of a
backhaul offer can be a palliative, this presuppsoatthe very least that the existence of such
an offer is guaranteed and that its terms are coligéd by regulation”. Many players, in
particular AVICCA, Free, Bouygues Telecom and SFiehalso stressed in the public
consultation the necessity to specify the termthefbackhaul offer.

The backhaul offer being necessary to exceptionadiablish a small concentration point
(with less than 1 000 homes), the relevance gtiridical, technical and financial terms will
be examined in light of the requirements relateth concentration point mentioned in the
present decision. This backhaul offer is providetideen a point gathering at least 300 lines
and a point higher up in the network, which hasghme characteristics as a concentration
point which would be installed without a backhatfen In particular, this point must fulfil
the same accessibility conditions as any concentradoint, and is consequently located at
immediate vicinity of France Telecom’s civil engamag infrastructure, or of an alternative
civil engineering infrastructure that offers equera access conditions. The backhaul offer is
therefore a passive optical fibre offer between tbacentration point and another point
located higher up in the access network that esathied-party operators to connect to the
concentration point under reasonable economic @iondi when the concentration point is
small.

First, to guarantee that the connection to the eoimation point can be performed under
reasonable economic conditions, the financial teomthis offer need to respect the pricing
principles specified by ARCEP Decision no 2009-118& the savings related to the sharing
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of the cable need to be shared fairly between pgegador that deploys this backhaul link and
the operators using it.

Second, as underscored by the Competition Authantyts Opinion no 10-A-18/the
provisions concerning the long term right of uselstl also apply to the backhaul portion”.
To guarantee the sustainability of the backhaukroffs a palliative solution, the building
operator should provide third-party operators Idegn rights of use on the infrastructure.
Moreover, to design adequately the number of fitmethe backhaul cable, the operator that
deploys it should usefully, before the rollout, sol with third-party operators about their
needs concerning the backhaul link.

Maximum size of the concentration point

Some operators have stressed the need to speni@ximmum size for the concentration point,
in particular to avoid jeopardizing the optimizatiof PON networks.

The size of the concentration point should indeedlinited. First, the location of the
concentration points should meet the objective rdfastructure-based competition, and
should therefore not be located too high up inndsvork when there is an economic area for
third-party operators to deploy a network to a lop@int.

Moreover, locating the concentration point highgrimuthe network implies an increase of the
length of the shared network deployed downstreard, raduces the advantages, with PON
technology, related to a smaller cable on the poribcated upstream from the concentration
point.

However, it seems not necessary to specify a straotimal size of the concentration point in
less dense areas, as it is already naturally ldrteseveral factors:

- on the one hand, locating the point-to-point reknhigher up in the network could require a
desaturation of the civil engineering network ifiis to be done for too many lines ;

- on the other hand, the cost of acquisition anerafpon of great capacity premises, divided
by the number of lines, can be higher than thapreimises of more moderate size like
cabinets or shelters.

Consequently, the building operator already seenfe tgiven in practice an incentive to limit
the maximum size of the concentration point. Itnsedgherefore unnecessary to specify an
upper limit for this size in this decision. Nevattss, ARCEP will carefully monitor the
evolution of the size of the installed concentnatpoints and could consider bringing more
details to the present decision if necessary.

Conclusion on the size of the concentration point

As a matter of conclusion, the heterogeneity oalaharacteristics in less dense areas leads
to give priority to a certain flexibility concerrgrthe size of the concentration point, to allow
the building operator to choose a rollout architeethat enables to conciliate the objective of
efficiency in the rollout costs and the obligatimnprovide third-party operators access at the
concentration point, in a passive form, under reabte economic conditions. The building
operator must be able to justify that its choicelated to the location and the size of the
concentration point and to the existence of a baigkbffer enable third-party operators to
connect to it under reasonable economic conditidinese arguments must be available,
should ARCEP ask for them.
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In light of the available elements, when the buiddioperator does not provide a backhaul
offer satisfying the above-mentioned conditionsg, ¢bncentration point must regroup at least
1000 homes or office units. Besides, when the Ingldoperator provides a satisfying
backhaul offer, the concentration point must regrauleast 300 homes or office units, except
under particular conditions that must be justifieelated in particular to the housing and
networks structure.

Completeness of the deployment

The contributions to the public consultation undersd that several pitfalls have to be
avoided. First, it would not be fair to impose ke tbuilding operator to equip all homes or
office units located in the service area of thecemtration point, as the owners may not allow
this operator to equip their building or may choasether building operator. But, conversely,
if there was no such obligation, the building operacould declare service areas of
concentration points with large sizes, whereagprattice, it would limit the equipment of the

service area to part of these homes or office ufotsexample to the more profitable ones.
The inhabitants located in the service area wohkhtrisk to be deprived of ultra-fast

broadband FttH access for a long time. Moreovee, ébonomic equation of third-party

operators wishing to connect to the concentratiomtpwould become complex, or even

impossible, because they would then have acceasrégtricted number of lines, with fixed

costs to connect to the concentration point. thésefore relevant to demand:

- that the building operator rolls out, within a reaable timeframe, a large enough
horizontal network between this concentration p@ntl the immediate vicinity of the
housing located in the service area. A deploymemiod of two to five years at most
would seem a reasonable time, depending on thé dbeaacteristics. Within this period,
this deployment should allow the building operatoiconnect all homes and office units
located in the service area of the concentratiomtp@nd the latter should aim at
connecting almost all of them, unless the ownercemed refuse;

- moreover, to complete the coverage of this areapthlding operator should provide an
offer to equip the buildings located in the sendrea of the concentration point and that
are not yet equipped with optical fibre. This offdtows to connect to the horizontal
network and to equip the indoor portion of the tugy with a riser. This offer could be
provided in particular to third-party operatorstthash to direct the deployment towards
specific buildings or towards private individudtat want to make sure that their building
will be equipped.

These obligations are necessary to ensure eventalbmplete and homogeneous coverage
of the territory with optical fibre networks and ¢gmarantee that the number of subscribers
that can be addressed is sufficient to allow tpady operators to connect to the
concentration point under reasonable economic tiondi
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3°) _Geographical mesh to ensure consistendyaméployments

Geographical consistency in the deployments

In order to meet the objectives of coverage ofténgtory specified in CPCE Atrticle L. 32-1,
and of economic efficiency, the service areas efdbncentration points need to connect to
each other to allow a progressive, consistent, poigntially complete coverage of the
territory with optical fibre.

The spontaneous and not concerted deploymentsvefaieoperators that have their own
approach, technology, existing situation, and rdllplans, could lead to the two following
situations:

= existence of lasting gaps in coverage, i.e. housireps that are located between
service areas of concentration points : these areakl not be technically served
without changes in the architecture of the netw(orkcreation of new sections), and it
would not be economically viable to deploy theréhaut important public subsidy;
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- Network of Operator no 2

“ Network of Operator no 1

housing areas that are located
between service areas of concentration
points : these areas could not be
technically served without changes in
the architecture of the network (or
creation of new sections), and it would
not be economically viable to deploy
there without important public subsidy

|:| Service area of Operator no 1

- Service area of Operator no 2

Example of deployment resulting in lasting gapsamerage

= existence of service areas of concentration paiEtsoverlap inefficiently on the last
part of the network, with effects on the viabildfysome deployments.
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Network of Operator no 2

Network of Operator no 1

service areas of concentration
points that overlap inefficiently on
the last part of the network, with
effects on the viability of some

] deployments
|:| Service area of Operator no 1

] Service area of Operator no 2

Example of deployment with inefficient overlap

To avoid situations resulting in inefficiency inetmollouts, to guarantee consistency in the
deployments and to makeiiit fine possible to cover the largest possible area indtréory,

the building operator deploying in the service avéa concentration point should make sure
that its rollout plan, with its service areas ohcentration points, makes it possible to cover
later the homes and offices units located in aacatjt zone. The homes and office units that
would be taken into account would be located iargdr territorial mesh that would make it
possible to guarantee consistency in the deploymeatrelevant scale. Moreover, before the
beginning of its rollout, the operator needs toetakto account the rules governing town
planning, in particular to set the size of its camication points.

To guarantee consistency in the deployments, thigibg operator needs to delimit the
service areas of the concentration points in tnigdr mesh and to propose a partition of this
mesh in potential service areas of concentrationtpdhat respect the conditions specified in
part Ill. The operator proposing this partitionnet forced to install all the concentration
points in question or to deploy the downstream nétvin all the proposed service areas.

This mesh would make it possible to guarantee tlegtloyments can occur later under
reasonable economic conditions in the service atieats would not be equipped by this
operator.
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Network of Operator no 1

/

Mesh on which operator no 1 proposes a coherent partition

Example of a proposition of a larger mesh of ser@reas of concentration points

A need for dialogue between the concerned parties

It is necessary, first, to specify the geographiaeger mesh on which the building operator
proposes a coherent partition, and, second, tbbit the proposed partition is relevant.

Following the work performed with the players, AREEonsiders several potential meshes:

the commune’s geographical definition:

From an operational point of view, the commune’§inigon is a relevant rollout
echelon. The commune can have recognized stafhalie required skills to enable
the deployments of the networks by operators, intiqudar concerning the public road
network or the installation of street furniture. this local level, it is also possible to
obtain the programmes related to the local townmlag, to the evolution of housing
and to the works planning.

However, the communes can pass on all these elenaent the related skills to an
“EPCI” (public institution for cooperation betweemommunes). In such a case, a
larger mesh could be proposed.

The main drawback of the commune is that it ismeatessarily the best echelon from
a technical point of view. Indeed the housing st is not always consistent with
the communes’ limits: for example, some consistemising areas, like residential
areas, can be located on two adjacent communeshwbuld make the rollout of a

network that would stop at the limit of the communefficient. Besides, in most

cases, the civil engineering infrastructure allayihe rollout of FttH networks has not
been built according to the commune’s geograplicets.
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= The MDF's service area :

The MDF’s service area has the advantage of bdmgtared according to France
Telecom’s civil engineering infrastructure netwoven that the operators intend to
use mostly France Telecom’s civil engineering istfiracture network to rollout their

FttH network, the structure of their deploymentdl Wwave the same limits as the
copper network. Moreover, the infrastructure neksamolled out by local authorities

have also been structured according to this MDElwise area, as they usually are
intended to make the deployment of backhaul netsvtwkthese MDFs possible.

The MDF’s service areas cover generally a set afrnanes, according to a network
rollout logic, and have taken into account the etioh of housing, with successive
additions of new portions to the existing network.

Imposing to the building operator to propose a n@stoncentration points’ service areas on
a larger scale, that would be the MDF’s serviceatiee commune or a group of communes
(“intercommunalitd, seems to be a reasonable constraint. Firstnwhe operators begin to
rollout their network in a given area, they gengralo it on a larger scale than the
concentration point’'s service area. Indeed, deplpyn a given area involves fixed costs,
related in particular to the installation of the BBnd to the mobilization of a rollout team on
the area, which make it not necessarily profitableleploy in a single concentration point’s
service area. Besides, the sales and marketingerators do not generally target a housing
area as small as a concentration point’s serviea. arherefore, one can reasonably assume
that a building operator would have designed suctesh on a larger scale for its own needs.

Partition into concentration points’ service areasld be considered even on a larger scale,
such as the level of thdépartemenbr therégion. However, the cost of the survey and the
partition could represent on these meshes a gignifi cost overrun that would not be
justified, as the consistency in the deploymentli®ady guaranteed at the level of the
commune’s geographical definition, timercommunalité@r the MDF’s service area. It seems
therefore proportionate to establish a mesh atl¢kel of the MDF's service area, the
commune or thentercommunalité

In order to specify the relevant mesh and its pantj and to guarantee that the applicable
regulation concerning town planning is respectkd, duilding operator will have to consult
with the concerned parties, i.e. at least

= the operators on the list specified in CPCE ArtRIe9-2;
= the communes served by the concentration pointscgearea ;

= the local authority or the grouping of local auilies that carry out aschéma
directeur territorial d’'aménagement numérigas defined in CGCT (general code of
local authorities) Article L. 1425-2, when thereise;

= if applicable, the competent grouping of local awites as specified in CGCT Atrticle
L. 1425-1.

Operators have mentioned that they would take tim®st account of the discussions with the
local authorities on these rollout schemes. Shthide be a disagreement with one of these
parties on the proposed partition, the operatorlevbave to justify its choice with relevant
factors proving that its scheme also allows a g@knoverage of the whole territory, under
satisfying competition conditions.

© Autorité de régulation des communications élattjoes et des postes 2€



Should there be no reply from the consulted paraesl to guarantee a consistent coverage,
the recommended option for the mesh would be thé-MBervice area, as the structure of
France Telecom’s civil engineering infrastructuegtwork shows the technical consistency
that enables a potential coverage of the wholé@deyr
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Section IV Regulation concerning the terms governing access tdtra-fast broadband
optical fibre electronic communications lines

1°) _Reasonable or unreasonable nature of a setuestall additional fibres

Article 5 of ARCEP’s Decision no 2009-1106 spedfibat the building operator shall grant
reasonable requests from operators to benefit &#oress to a dedicated optical fibre for each
home or office unit. A request being qualified aasonable has therefore to be granted by the
building operator which often results in a mulb+ infrastructure being rolled out in very
high-density areas. The latter are defined as ¢h@fscommunes in whictin a significant
portion of that municipality, it is economicallyabile for several operators to deploy their
own infrastructure, namely their optical fibre neik, in proximity to customer premises”

Outside very high-density areas, the charactesiggichousing, the population density, the
availability of civil engineering infrastructure @rthe viability of the rolling out of several
parallel networks by operators are heterogenedusiefore, the reasonable nature of a multi-
fibre scheme would be difficult to establish inengral way, and would have to be examined
on a case by case basis depending on the locahatbastics. The first surveys or
deployments that have been conducted show that thlgetoncentration point gathers several
hundred to several thousand lines, with a poirmdot network rolled out downstream,
overloading issues can appear in the civil enginganfrastructure. Besides, the rollout of a
multi-fibre network downstream the concentratioimnpdas also an impact on the volume of
the concentration point, which leads therefore dditeonal constraints regarding the local
installation of this equipment, for the same hogsarvice area.

Moreover, the preparatory work conducted before ddeption of this decision made it
possible to determine that, unlike in very high-signareas, none of the parties expressed the
will to benefit from access to a dedicated adddiofibre at this stage in less dense areas.
Therefore, describing a request to benefit fronedichted fibre as reasonable would not be
relevant.

As a result, the present decision does not consiadrthe building operator is obliged to
grant requests from third-party operators to emjogess to a dedicated fibre.

This lack of obligation does not question a muliré deployment scheme, if it was the
choice of the building operator. In particular,tliie architecture used by a public initiative
network provides for several fibres per home, tbeeas obligations of the present decision
would apply to one of the fibres and would not dguesthe rollout of additional fibres.

Lastly, as specified in Decision no 2009-1006, lise of communes of very high-density
areas couldbe expanded following the adoption of a future ARCdecision, chiefly as a

result of changes in population data or the houstrgcture of certain communes, which are
brought to the Authority’s attention.”
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2°) Terms governing access

CPCE Article L.34-8-3, as drawn from Law no. 20(¥2 of 17 December 2009, concerning
efforts to bridge the digital divide, stipulateathin the instances defined by the Electronic
Communications and Postal Regulatory Authority,essccan consist of supplying network
installations and specific elements that are retgedy a third-party operator prior to the
installation of ultra-fast broadband optical fibrelectronic communications lines in the
building, in exchange for which the requesting @per will assume a fair share of the
costs.”

ARCEP specified in its Decision no 2009-1106 tiat building operator must provide third-
party operators with access encompassing a shaahanism between operators. Moreover,
the decision stipulates thdwhen operators enter the market after the linemsvén been
installed, their contribution to cost-sharing wile determined by using a rate of return on
investments that takes account of the risks incliraed which extends a risk premium to the
building operator{p. 29 and 30 of the decision).

In accordance with CPCE Article L. 34-8-3 and wtlke ARCEP aforementioned decision, all
the building operators that have published a shaoffer for the very high-density areas have
provided an initial co-financing scheme with cos&sng in exchange for long-term rights on
the deployed infrastructure. Most of them have gisavided for a later investment scheme
allowing operators that have not helped financeiris&llation of optical fibre lines from the
outset to be able to benefit from a long-term as@dter that could be inserted into their own
balance sheet (namely usufruct or IRU).

General principles related to access offers

Outside very high-density areas, it seems neces$latythe building operator provides third-
party operators with terms and conditions of actkat guarantee a long-term access under
non-discriminatory conditions and that allow themclimb the ladder of investment.

As pointed out by the Competition Authoritithanks to co-investment, not only is there a
reasonable guarantee that the access conditioratefnative operators to the network are
not damaged, but also these conditions could bteb#ian those of the copper local loop
unbundling: (i) from an economic standpoint, bylagmg variable costs with fixed costs; (ii)
from a technical standpoint, through a “right to extk” the operational terms (access
delivery and after-sales process) and a better s&d¢e information”(Competition Authority
Opinion no 10-A-07 dated 17 March 2010, point 144).

The concentration point is located at the bounth@tyeen the portion of the network that can
economically and technically be rolled out by eaplerator, and the portion that needs to be
shared. Hence, the Competition Authority underscameits opinion that outside very high-
density areasithe fibre optical local loop has the characterissi of a natural monopoly,
which means that when an operator deploys a filetevark, it is not likely that a competitor
would roll out another one”Owning and operating the shared network, that igeicable,

on a market whose provisions are essential to geogervices on the downstream retalil
market can lead to anticompetitive and economicallyoptimal behaviours.

On the one hand, the owner of this non-replicalgign can be involved in operational
abuses, namely by setting an access price to ftastructure much higher than the
equilibrium price, in order to obtain a monopolyfir that can distort competition on other
markets. In addition, such behaviour will automaticincrease the prices supportedfine
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by the end users. On the other hand, the owndri®hbn-replicable portion can be involved
in eviction abuses on the downstream market byuarg its own company or subsidiary
company when providing upstream services, both bnaacial and on an operational level,
in order to supplant or disadvantage its compestitor

Symmetric regulation makes it possible to imposeedies to correct the aforementioned
problems. However, in the context of the deploynadntew networks, and of the building of
new electronic communications local loop portiohattare not economically replicable, it
seems proportionate, at this stage, to opt fomaantive regulation that relies on the market
dynamics and to resort to asymmetric regulatioty drthe symmetric regulation had proven
insufficient.

In its opinion no 09-A-57 dated 22 March 2209 ard1®-1-07 dated 17 March 2010, the
Competition Authority highlights about FttH netwsrihat“the rollout of these networks is a
decisive step in the competition dynamics of then€h electronic communications market.
The opportunity for alternative operators to progsevely be self-sufficient regarding France
Telecom’s infrastructures could lead, in the longns to reduce the scope of sectoral
regulation, namely ex ante, and to replace it vaitingle ex post regulation with the common
competition rules”.

The sharing of the costs and risks related to invest between the different operators using
the shared infrastructure can be a sufficient answéehe risks described above. Regarding
the risks of operating abuse, the cost-sharing lesato reduce the risk to constitute a

monopoly profit as the co-investors have long-terghts of use paid on the basis of an

objective sharing of the costs, that allow them tootlepend over time on the rental offers

prices set by the owner of the infrastructure. As the risks of eviction abuse on the

downstream market, the discrimination risks are mm@cluced because the operators benefit,
in the long run, from the same rights of use ofittistructure as the owner.

Moreover, the building operator has to provide asagfers that also make it possible for the
balance sheet structures of the owner of the itrfretsire and of its third-party users to be
similar. The classical rental access offer is indaa operational expenditure (OPEX) that
does not create any financial value, namely frona@ounting standpoint. On the contrary,
the owner of the infrastructure can amortize thet af this infrastructure and therefore
increase the value of its balance sheet with tpaalsexpenditure (CAPEX).

Thus, the sharing mechanism of the rollout cosigady stated in Article 3 of ARCEP

Decision no 2009-1106, seems to be the solutidhg¢anain risks related to the owning and
the operating of the economically non replicabletipa of the network, and it reduces
therefore the need for asymmetric regulation.

In addition, a consultation prior to the deploymais at enabling third-party operators
wishing to have long-term rights of use on the amllout infrastructure to express their
specific needs, in particular with regard to thestmg of active equipment at the
concentration point and backhaul link$ ihfra).

The access offers allowing operators to have a-teng use of the infrastructure should not
be only available when the infrastructure is unctamstruction. As the objective is to allow
third-party operators to benefit from protectivendgeterm rights of use, it is necessary to
define the entry conditions, not only for the cutréhird-party operators, but also for the
potential and future third-party operators. Shdbkete be n@ posterioriaccess offers, only a
few of stakeholders able to help finance the ifegiah from the outset would have protective
and long-term rights, and not the others. The tEck relevant access offarposterioricould
lead to a closed and restricted oligopoly that \@océncel out the incentive of operators
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involved from the outset to provide competitive \dsale offers. The lack of regulatory
opportunity for third-party operators to access ihieastructure under similar conditions
allows operators having helped finance the inftes$tire from the outset to be entirely free to
control the entry conditions of third-party operatorhese co-investors from the outset could
form an oligopoly that could lead to collusive beloars on the downstream market, by
reserving discriminatory advantages on the infuastire upstream market. The risks
described above of operating abuse and, abovefadlyiction, in case of monopoly could
threaten the play of competition on the retail neairk

It appears that in less dense areas, some opevaton®t be able at this stage to help finance
the different co-financing projects, either becatis®y have more limited financial capacity,
or because they need time to rollout their horiabnetwork. It seems therefore essential that
the access offers make it possible, at any momenbenefit from a long-term use of the
infrastructure, so that the competition structurdl wot be determined, during the next
decades, by the third-party operators’ capacithefp finance the infrastructure from the
outset.

Moreover, the building operator should provide aceas offer allowing third-party operators,
at any moment, to include their long-term rightsisé in their balance sheets, as the owner of
the infrastructure does, so that all the operatas benefit from the same advantages
regarding the financial structure of their expemdit The Competition Authority, in its
Opinion no 10-A-18, expresses the view thARCEP proposal to set a principle of long-
term right of use, that allows third-party operagdio help finance the investment in the fibre
network, from the outset or at any moment, withaa fare, is in line with the European
recommendations and the sectoral practices. Thep@ttron Authority fully subscribes to
this proposal which enables to conciliate investmand competition protection.The a
posterioriaccess offer could have a specific price-settingpérticular with a risk premium),
as described below.

A ladder of investment in the access offers

As pointed out by the Competition Authority in @pinion, « the conditions to contribute to
the co-investment should not create artificial bars; in order to take into account the
heterogeneous capacities of the stakeholders atiter Ishould be able to adapt their level of
involvement, at least to some extentérms and conditions of the access offers should
therefore make it possible to adjust the level rofolvement and that the access offer is
adapted to third-party operators. The European Cssiom underscores in the recital 3 of the
NGA recommendation thafThe appropriate array of remedies imposed by an SRéuld
reflect a proportionate application of the laddelr investment principle.’This requires the
existence of several levels of involvement and rafestment in the access offers, which
should be adapted to smaller operators or newrgstrand allow them to climb the ladder of
investment. In its opinion no 10-A-18, the CompetitAuthority “expresses the view that the
obligation to provide a wholesale offer, lika offer for individual line rental, is an esseiitia
guarantee to allow smaller operators or new entsatd provide services on the ultra-fast
broadband market in the less dense areas, and dhih@refore be one of the regulated
offers.”

In addition, in the NGA recommendation, the Euregp€&€bmmission specifies thaAtcess
prices adjusted for risk based on volume discourftect the fact that investment risk
decreases with the total number of fibre loopsadsesold in a given area. Investment risk is
closely tied to the number of fibre loops which a@munused. The higher the share of used
fibre loops, the lower the risk. Access prices daillerefore vary in accordance with the

© Autorité de régulation des communications élattjoes et des postes 31



volume purchased. A single level of discount shdwedauthorised, available at a uniform
price per line to all qualifying operators. NRAsosiid identify the volume of lines which
should be purchased to get access to such volusseudit, taking into account the estimated
minimum operating scale necessary for an accedsesedficiently to compete in the market
and the need to maintain a market structure wigu#icient number of qualifying operators
to ensure effective competition. The volume discsliould only reflect the reduction of risk
for the investor and therefore cannot result in &g prices which are lower than the cost-
oriented price to which no higher risk premium eeting the systematic risk of the investment
is added.”

Therefore, the access offers outside very highiteaseas should allow third-party operators
with limited investment capacities to take a redusieare of the deployment risks. In practice,
this implies the existence in these areas of a-teng right of use on a limited number of
accessible lines on the investment mesh. The grafrihese offers could reflect, in line with
the European recommendations, the fact that theimsurred by the co-financing operator
depends on the volume of lines for which it conttds to the cost-sharing minima to
guarantee that operators with reduced investmegpaioiizes and limited ability to support
risks will be able to enter the market, the buiddoperator has to provide a passive rental line
offer, the tariff of which includes a rate of ratuon investments with a premium reflecting
the risk incurred.

In its observations dated 26 November 2010, thefgan Commission invites ARCEP to
“either specify in its final measure further detaibn the pricing and conditions of access, or
to require operators to submit for approval thew-imvestment agreements and wholesale
line rental access offers prior to their publicatio ARCEP pursues the work performed with
the stakeholders on the implementation of the shating terms and conditions. This work
will lead, if needed and after a relevant considtatprocess including in particular the
European Commission, to the adoption of a decisioa further recommendation that will
provide the necessary details on the implementatbnthese cost-sharing terms and
conditions.

Lastly, some local authorities or organisationsr@spnting local authorities have requested
that the co-investment mesh could be the same eaoile used for the public initiative
networks projects. In very high-density areas, ARGfEcommended that the consultation
process to enter a co-investment scheme shouléldeahthe commune’s level. Outside very
high-density areas, the objective of consistencthanrollout requires that in principle, the
call for co-investment is held at least at the camanlevel, or at the intermunicipal level. Yet,
if the mesh used for the call for co-investmertbs large, it could lead to a significant barrier
to entry for operators with more limited financ@pacities. A call for investment at a whole
départementevel, for instance, could threaten the ability $onall operators to participate in
the co-investment and could favour unduly the lsrgperators.

Characteristics of the pricing of a posteriori aceg offers

It seems essential that the building operator piesi at any moment, an access offer to the
third-party operators. However, as ARCEP pointsinuDecision no 2009-1106 (page 28),
“to encourage market players to equip buildingshaaptical fibre, and in accordance with
the work being done in Europe which is tendingawotir risk sharing and giving a risk
premium to operators who invest, it is also advieato include a provision that, when
operators enter the market after the lines havenbiestalled, their contribution to cost-
sharing will be determined by using a rate of retan investments that takes account of the
risks incurred, and which extends a risk premiunthe building operator.”Besides, the
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European Commission calls oARCEP to consider applying cost-oriented pricesdocess

to the fibre optical lines in the terminating segrand to associated facilities, including an
appropriate remuneration for risk"Therefore, in accordance with Article 3 of Decision
2009-1106, the rate of return on investment usedhbybuilding operator to determine the
pricing terms and conditions of the access offers extend a risk premium to the building
operator, taking account of the risks incurred. Thkulation of this risk premium will take
into account the specific conditions of less deaseas. It could lead, if necessary, to a
different rate from the one used in very high-dgnareas.

Access offers provided in the case of public inii@ networks

About public initiative FttH networks projects, tli@mpetition Authority, in its opinion,
“invites (...) ARCEP to take into account the spettifiof public initiative projects to govern
the terms and conditions of the implementationhef long-term right of use, so that they
remain fair and do not arbitrarily discourage localithorities from intervening”.

The present decision aims at imposing obligationsany building operator rolling out a
network, should it be in the context of a publigiative project or not. It is indeed essential
that no specific nor exceptional rules related adbout develops for the public initiative
projects. However, ARCEP considers that it is esgleto make sure that, as far as possible,
the general applicable regulation imposed on aniding operator does not specifically
obstruct the public initiative projects.

The terms and conditions of the sharing of deplayneests described above allow operators
seeking access to benefit from a long-term rightise, on a limited number of lines. These
terms bring flexibility, in particular for a publimitiative project, and make it possible to

adapt to local market structure, in particular ase of a private operator holding locally the
highest market shares.

Moreover, as an access offer can translate intsdhee to third-party operators of long-term
rights of use and into passive rental line accétysy the scheme seems in line with the
practices in public initiative networks.

In particular, concerning the terms of the righitsige, it would be legitimate and in line with
the practices in public initiative networks thag ttost-sharing results in granting rights of use
with longer terms than the term of the contracivMeen the local authority and the operator
having established and/or operating the networkt msalready the case for the high-speed
broadband public initiative networks. In the cageaopublic initiative network, the local
authority can indeed, during the lifespan of themoek, have a new operator operating the
network, i.e. have a new building operator; it wbbe legitimate, considering that third-party
operators support the costs and risks related éoddployment, that this change does not
result in a limitation of the rights of use’s tergi@nted to the third-party operators that have
shared the network rollout costs and invested mg-t@rm rights of use. When implementing
Article 8 related to the terms of the rights of gsanted, it would therefore be undesirable to
limit the terms of the rights granted to third-gadperators to the terms of the contract
between the operator in charge of the rollout anit® operating of the network and the local
authority.

Lastly, in the public consultation, some local auities or organisations representing local
authorities have requested that another charaiteospublic initiative networks should be

taken into account, pointing out that they are rofienited to a wholesale operator trading,
and generally not allowed to intervene on the retairket. Therefore, the economics of these
networks relies often on an exclusive operatinthefwholesale market. However, it appears,
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on the one hand, that the obligations related toneestment have to be imposed since the
competition risks (namely the operating abuseskartetural and, on the other hand, that the
closing of the wholesale market (namely the relimals offers) implies competition problems
that can only be solved by a deep analysis andfficisat amount of experience and
feedback. ARCEP will work with the Competition Aotity on this issue promptly.

3°) _Hosting of passive and active equipment

It is necessary, to respect the principle of teclogical neutrality, to make it possible to
host passive and active equipment at the concerdgrapoint

Depending on the technologies used to deploy ddilm& networks, the optimal location of
passive and active equipment can be at a variaghin the network, and can, in particular,
be located at the concentration point. The abibtya third-party operator to host its passive
and active equipment has a significant impact g eélsonomics of its rollout in less dense
areas.

In particular, point-to-point technology requiresthis stage, to be rolled out under good
economic conditions, that active equipment is ledatloser to the premises than in PON
technology. On the other hand, the location of passquipment required in PON technology
(i.e. the splitters) is a key parameter for therafmes having chosen this technology to
optimise the economic conditions for their deplopnd herefore, the deployment rationale
for two operators that would have chosen diffetenhnologies is likely to lead to different
constraints regarding the location of passive antiv@equipment.

As for a third-party operator using PON technologyshould be able to have flexibility
points to optimise the occupancy of its active pment (ports on PON cards located
upstream at the ODF) apace with the steady incliedead of the network.

Such an operator will generally want to have sgittinstalled at the concentration point, to
be able to perform the cross-connection operati@eled for its active equipment located
upstream. The ability to host passive equipmetth@iconcentration point seems therefore to
be a necessary condition to allow third-party PQd¢rators to access the last part of the
optical fibre network under reasonable economiadams.

As for an operator using point-to-point technologly,is necessary to compare, for a
concentration point with a given service area, dlierence between the cost of rolling out
the network upstream from the concentration p@ndt the installation of active equipment at
the concentration point. In some cases, the cdaterk to the rolling out of a significant
number of lines upstream from the concentratiomtpancluding the costs of cables and civil
works, does not allow such an operator to accesiset@oncentration point under reasonable
conditions. The additional cost related to the dgmplent of 1 000 lines in point-to-point
technology from the ODF to the transport segmerthefcivil engineering infrastructure is
estimated by the market players to about 20 Euepdipear meter of cable, i.e. between 5
and 50 Euros of additional cost per line dependimghe local characteristics of the transport
segment, aside from the possible desaturationeotiil engineering network and from the
cost of the ODF. The monthly charge related tocikig engineering should also be added, as
well as the costs related to the desaturation efcikiil engineering. These additional costs
could jeopardize the economic feasibility of a ocection to the concentration point with a
point-to-point technology. In addition, the hostioigactive equipment, if it is not done at the
concentration point, has to be done at an opticatilbution frame located in a unit or a
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shelter higher up in the network, with, in pringiph comparable cost per line for the active
equipment, but with difficulties and specific adaiital costs related to the hosting unit of the
ODF, that has usually to be bought and equippedhénend, the ability to host active
equipment at the concentration point can eliminlageconsiderable additional cost related to
the deployment of a point-to-point network up tpaant located very high in the network and
the economic feasibility of the connection to tll@centration point for a third-party point-to-
point operator can therefore depend on it.

Moreover, the hosting of passive or active equipgnanthe concentration point makes it
possible to limit the saturation of the transpoetworks, in particular France Telecom’s
ducts, as each operator, regardless of its techpolan collect with a limited number of
optical fibres the traffic at the concentration rgoiFurthermore, like with unbundling, this
ability allows each operator to retain control oitertechnological choice, its capacity scaling,
its deployment schedule and the nature of passivactive equipment located at the
concentration point.

As the building operator deploys the network, thesen concentration point can be, for a
given third-party operator, the optimal location itstall its passive or active equipment.
Admittedly this location is restricted by the pnesédecision, but it is still the choice of the
building operator, and not that of the third-paofyerator. As this location is chosen by the
building operator, if third-party operators canhost their passive or active equipment in the
vicinity of the concentration point, this could kasgerious consequences on the economic
access conditions to the last part of the netwoik may lead to a barrier to entry for some
operators. The obligation to host passive or acégeipment is therefore, in general, a
necessary condition to provide third-party opeaterth reasonable conditions to connect
their lines to the concentration point.

The request for hosting passive and active equipinem the concentration point is
reasonable under certain conditions

Some players, in particular point-to-point operatdrave requested to host passive and active
equipment. As for PON operators, the installatibsglitters at the concentration point does
not seem to imply specific constraints. On the gt at this stage, the hosting of active
equipment at the concentration point representernstaint (need to comply with specific
conditions of temperature, hygrometry and provisidrelectrical energy). However, these
constraints are generally reasonable because:

- in case of hosting in a shelter or technical uhigy are limited, and moreover, it is
easier than in very high-density areas to find aveaient site to host concentration
points as land is more available;

- in case of hosting in a street cabinet, the exgstieployments and the equipment
actually available on the market show that it isgdbole to have such hosting under
reasonable conditions. For example, active equiprngelready installed in street
cabinets within the framework of France TelecomRANZO and NRA-HD solutions
in the vicinity of the sub-loop street cabinetsd avithin the framework of unbundling
with distant location used by third-party operatansboth cases, the MDFs are hosted
in street cabinets, with the active equipment & onseveral operators;

- given the technical specifications provided at #t@ge by operators and discussed in
the expert Committee, the hosting of active equipna¢ the concentration point does
not require, in general, the installation of airddioning nor excessive space.
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The constraints related to the hosting of passiw active equipment at the concentration
point have to be evaluated in the light of the seitg to allow third-party operators to
connect their lines to the concentration point urréasonable economic conditions and in a
technologically neutral scheme. The request to aciste equipment cannot be refused if it is
justified in view of both the need of the requegtoperator and the ability of the building
operator to fulfil such a request. In particulane tdate of the request can change the
assessment of the reasonable nature of the reguestf the ability of the operator to fulfil it.
A hosting request expressed from the outset shbelgudged, in principle and all others
things being equal, as reasonable, as the builojegator is able to take it into account from
the beginning to specify the characteristics ofcdscentration point. On the contrary, if a
request is expressed later and requires for thdibgioperator to change the type of hosting
at the concentration point, this constraint cowdjiddged as excessive. Alternative solutions
should in this case be considered, as for exanmglanistallation of active equipment in the
immediate vicinity of the concentration point.

For the sake of technological neutrality, in its i@ no 10-A-18, the Competition
Authority “invites ARCEP to take more into account the ch#eastics of point-to-point
technology regarding the hosting of active equiptheand recalls in addition théit is in
order to take into account the characteristics @NPtechnology that ARCEP plans to allow
operators choosing [PON technology] to install centration points significantly smaller
than the main distribution frames in telephony, mites the significant issues regarding
competition”.

As a conclusion, when this request is reasonabte obligation to host passive and active
equipment is a necessary condition to allow allrafpes, whichever technology they use, to
access the last part of the optical fibore netwanklar reasonable economic conditions. The
building operator should consult, prior to the atisttion of the concentration point, third-
party operators about their will to host passive active equipment.

Any refusal to grant a reasonable request to hassipe and active equipment must be duly
justified. When the building operator can justifig iinability to host passive or active
equipment of a third-party operator, it will hawe grovide this third-party operator with a
backhaul offer at a relevant point higher up inrleéwvork, to make it possible for him to have
access to the last part of the optical fibre nekworder reasonable conditions.

4°) _Information concerning the lines and theganiration point

CPCE Atrticle R. 9-2 stipulates that the buildingemgior must inform third-party operators
when it has received permission to equip a builaity optical fibre:

“In the month following signature of the agreemdhg signatory operator will

inform the other operators on the list that is ntained by the Electronic

Communications and Postal Regulatory Authority, avil provide them with any

information that is useful to the implementationaotess to the lines provided for in
Article L. 34-8-3, and to connecting the lines bfithed under this agreement to
electronic communication networks that are opetht® public. This information will

include:
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- the address of the building in question;

- the name and address of the owner of the propertiieocondominium board
representing the co-owners;

- the number of residential or office units in thelding;

- the person whom other operators must contact tangukheir request for
access, in accordance with Article L. 34-8-3.”

Moreover, ARCEP Decision no 2009-1106 stipulated the building operator must provide
other operators with information concerning the aanration point, information needed to
operate the lines, and specify the information esysused, notably for processing orders,
subscriptions and cancellations, maintenance, stgder repair, management of slamming,
tracking orders and requests for repair, billing.

Outside very high-density areas, service area®oéantration points regroup, in accordance
with the present decision, ultra-fast broadbandcapffibre lines of a certain number of

existing buildings. The buildings located in thevese area of a given concentration point
will be connected by the building operator opematinis concentration point. The fact that a
building is located in the service area of a cobregion point, without a building operator

having received permission to equip it with optilre, does not imply that the building

operator makes it available in accordance with AR(Becision no 2009-1106 or CPCE
Article R. 9-2.

Yet, the service areas of concentration pointstegeareas where a building operator rolls out
a horizontal network in order to connect the buidgi located in this area to the concentration
point. Any given existing building located in thergice area of a given concentration point,
should the owners have, or not, given the permissicequip it at the time of the exchange of
information, must be taken into account in the wiowing when the horizontal network is
deployed by the building operator. The limited emoic space for the deployment of optical
fibre networks outside very high-density areas iegpthat several building operators will not
have, in principle, the financial capacity to dapte the deployments in progress and that, in
any case, such a situation generates global ecenoefficiencies. To avoid the duplication
of the last part of the network downstream from ¢beacentration point, it seems therefore
necessary that each building operator makes alaitab information concerning the whole
service area of the concentration point.

In addition, in accordance with Article 5 of theepent decision, building operators can use,
when defining the service area of the concentratimint, an existing rollout plan or propose a
partition of a relevant geographical mesh in senareas of concentration points. To ensure a
consistency in the deployments made by operatatsraarder to allow a third-party building
operator to reuse later a partition of a geograhlevant mesh, it seems necessary that the
building operators should give this partition todiparty operators and makes it available on
request to the concerned local authorities.

Making available the information concerning thevgsr area of a concentration point and the
partition of a relevant geographical mesh in senaceas of concentration points has to be
done, under reasonable and non-discriminatory ¢iongi for third-party operators on the list
maintained by ARCEP, in accordance with CPCE AetiRl. 9-2 or for the concerned local
authorities on request. This information needseoriade available with a minimum advance
notice period of three months before the concentrgboint becomes operational, in other
words before the date when end users are actuaiyta connect to this concentration point.
The information shall be provided in a machine-edde format for a geographical
information system. The building operator shoulsbaransmit this information to ARCEP,
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under the same conditions. Moreover, the recipiehthis information should be able to use
it under conditions that allow them to conduct tleeessary analyses to assess if this partition
is relevant and in line with their potential owmetraints.

The obligation to transmit prior information in atioh to those stipulated in ARCEP
Decision no 2009-1106 is an essential conditioartsure the consistency in the deployments
outside very high-density areas. It meets the dbestated in 7°, Paragraph Il of Article
L. 32-1 of the CPCE, notablyhat the interests of all regions and users, [.will be taken
into account in the supply of services and equiginen

Section V Opinion of the Competition Authority

In accordance with Article L.34-8 of the CPCE, ARZRsked the Competition Authority for

its opinion on a draft decision concerning the teramd conditions for accessing ultra-fast
broadband optical fibre electronic communicationgd on the whole territory except very
high-density areas. In response to this request, Gbmpetition Authority issued on 27

September 2010 Opinion No. 10-A-18, notably poimptiut the following issues:

1°) _On the specificity of less dense areas

The Competition Authority expresses the view thamh comparison with very high-density

areas where ARCEP has already defined the appkcedgjulation to allow each operator to

deploy its own optical fibre network, the playemvé a far less incentive to invest in less
dense areas. The latter should therefore tend tuwvigde ultra-fast broadband services by
using the same optical fibre local loop. As ARCHie, Competition Authority considers that
these specificities call for an adapted regulatbemework, aiming to conciliate incentive to

invest and protection of competition”.

2°) On the necessity to adopt a framework thavides incentive to invest

The Competition Authoritk invites ARCEP to specify or clarify some of thégations that
are going to be imposed to keep the incentive efsyistem, and more precisely : (i) to limit
the legal risk related to the coverage obligatighat would be unspecified; (ii) to take into
account the specificities of local authorities mrts; (iii) to examine the possibility that the
operator initiating a deployment is not, in casecofinvestment, the only one to bear the
access obligations.”
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3°) On the terms and conditions governing access

The Competition Authorityfully [supports] ARCEP in its will to promote risk sharing,
allowing a greater number of operators to take parthe investment. Co-investment, as the
provision of long-term rights of use, makes it jjussto foster investment and to bring
guarantees to operators concerning their accesslitimms to the network”.

In addition, the Competition Authority considerathit is essential that adapted wholesale
offers are available to allow smaller operators amelw entrants that have not the sufficient
size or financial power to invest or co-invest le ffibre network, to provide service on the
ultra-fast broadband market. In less dense ardais, mot much plausible that such wholesale
offers will emerge spontaneously”.

The Competition Authority concludes thdhe existence of a regulated wholesale offer, as
“an offer for individual line rental”, seems ess&ilt with a tariff that can include a fair rate
of return to maintain an incentive to invest”.

4°) On the regulation concerning the concentrafiint and the hosting of active and
passive equipment

The Competition Authority points out thatnlike the copper network, which was already
installed when it had been opened to competitiooutph unbundling, the fibre network

architecture is an ex ante regulatory issue. Therafor deploying the fibre network could

indeed be tempted to make choices regarding thataoture that could limit the possibilities

for the competitors to provide end users with etegt communications services. These
choices happen to be generally non-reversible mdagonable cost, particularly in less dense
areas. It is therefore essential that ex ante raggah can control them.”

Therefore the Competition Authoritgalls on ARCEP to be highly vigilant concerningeth
size of the concentration points. Too small comegion points could compromise durably
competition and it is the role of ARCEP to veriftt the constraints mentioned by PON
operators to limit the size of the concentrationnp® are based on solid and perennial
hypotheses. Moreover, if the existence of a badklodfier can be a palliative, this
presupposes at the very least that the existensuaf an offer is guaranteed and that its
terms are controlled by regulation”.

Lastly, the Competition Authority‘invites ARCEP to take more into account the
characteristics of point-to-point technology regiaugl the hosting of active equipment”,

ARCEP amended its draft decision to take into astdhe observations issued in the
Competition Authority’s opinion, notably by consrae explicitly an offer for individual line
rental, by reinforcing the obligations concernihg backhaul offer to ensure the relevance of
the minimum size of the concentration point andcbgisolidating the obligations related to
the hosting of active equipment. In addition, ARC&dPnpleted its decision to ensure that it
does not obstruct the projects of local authoritigking into account their specificities.
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Section VI European Commission Opinion

In application of Article 7 of the Framework Diree 2002/21/EC, ARCEP notified on 26
October 2010 the European Commission and the camipeational regulatory authorities in
the other European Union Member States of its dieftision specifying the terms and
conditions for accessing ultra-fast broadband apfibre electronic communications lines on
the whole territory except very high-density arels.response to this notification, the
European Commission published its comments ondlbardent on 26 November 2010.

1°) On the conditions for accessing the FttHdipa the terminating segment

About the terms and conditions governing access,Bhropean Commissiditonsiders it
unsatisfactory that some key aspects of the praposEasure have neither been defined nor
specified in detail and may raise concern for a g@o implementation of the proposed
measure. In particular, with regard to the condit® of the risk premium and volume
discounts, ARCEP intends to intervene only ex ipostse of disputes and to eventually issue
a decision specifying the implementing detailsasecof long-lasting disagreement between
operators. Furthermore, the terms and conditionshef shared backhaul offer and of the co-
location for active and passive equipment, whidtoading to ARCEP, are essential in order
for third party operators to access the terminatisggment at reasonable economic
conditions, are not properly specified either.”

About the need for regulatory predictability, thar&@pean Commissionirfvites ARCEP to
either specify in its final measure further detaltsthe pricing and conditions of access, or to
require operators to submit for approval their cosestment agreements and wholesale line
rental access offers prior to their publication. this regard, the Commission invites ARCEP
to consider applying cost-oriented prices for ascds the fibre optical lines in the
terminating segment and to associated facilities|uding an appropriate remuneration for
risk.”

Lastly, the Commissiofireminds ARCEP that remedies imposed under thefiadtidraft
must be consistent with access pricing imposed rutigeforthcoming review of markets 4
and 5, and that the NGA Recommendation proposdsodestation for access to the SMP
operator's terminating segment including an adequéatk premium.”

On these points, ARCEP will ensure that the ongauagks performed with the operators
concerning the details of the terms and conditimstably the financial conditions) to
implement the present decision will promptly leadé¢sults and, if needed, that these details
will be specified in an additional document to pdeeconomic players with a sufficient
visibility.

2°) On the access to the concentration pointta@grovision of a backhaul offer

On the regulation concerning the concentration tpoithe European Commission
“acknowledges ARCEP's objectives to foster co-iteest in the rollout of FttH lines in less
densely populated areas, the Commission is, howestesngly concerned that certain
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proposed symmetric measures may go beyond whabréseen in the EU Regulatory

Framework. The Commission recalls that, in linehwarticle 12(3) of the Framework

Directive, and in accordance with Recital 4 of tN&SA Recommendation, NRAs may
mandate the sharing of civil engineering infrastires and terminating segments where this
is justified on the grounds that duplication of Buafrastructure would be economically

inefficient or physically impracticable.

In addition, NRAs should take into account the thett any distribution point will need to
host a sufficient number of end-user connectioneeacommercially viable for the access
seekers. In this regard, the Commission stressas ttie investment incentives for all
operators will critically depend on the size of ttancentration point (the location of which is
defined by the building operator) and the accessddmns. In this context, the Commission
asks ARCEP to assess in the course of the implati@ntf the access obligation if the size
of the proposed concentration points is adequatersure co-investment in less densely
populated areas, and, should this not be the daseodify the minimum size threshold.”

Lastly, on the obligation of providing a backhatfleo, the European Commissidrecalls

that such access and backhaul remedies shouldijngiple, be implemented by a NRA only
after a market analysis and a finding of SMP andusth address all necessary technical and
pricing conditions. Moreover, the Commission rersirdRCEP that Article 12(3) of the
amended Framework Directive and Recital 4 of theANBecommendation only allow
reciprocal sharing of network elements in the teratng segment and up to the first
concentration point and not beyond. Therefore, gh@posed backhaul obligation seems to
rely on an undue application of the above provisicBuch an extensive use of a symmetric
regulatory instrument by ARCEP may put dispropordii@ burden on non-SMP operators
and ultimately deter investment by alternative apeans.”

On these points, ARCEP amended its draft decisiaiake into account the observations of
the European Commission.

3°) On the connection between the market anabjsssions and the symmetric regulation
measures

The European Commission points out tHabligations currently imposed on the SMP
operator in markets 4 and 5 do not cover fibre reks, because ARCEP considered that the
civil works access offer of France Telecom coumétl the symmetric obligation of access to
the terminal segment of fibre networks would alfawthe rollout of fibre networks in the
most densely populated areas where rollout was ipted to happen during the ongoing
review period. The Commission also notes that #ndew of the wholesale broadband
markets in France is currently ongoing.

To this end, the Commission invites ARCEP to cfossbnitor the development of NGA
investment and competition both in the densely ladgadl and in the less densely populated
areas with view to evaluate whether the symmetgulation scheme remains sufficient to
ensure competition, and whether the proposed syntmegulatory instruments are justified
and proportionate in light of the objectives of idle 8 and Article 12 of the Framework
Directive. Should this not be the case and an dpenaas found to hold SMP in the relevant
broadband markets, additional asymmetric forms aufeas to the fibre infrastructures of the
SMP operator, imposed in line with the NGA Recondagon, such as local loop
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unbundling, wholesale broadband access and assmtiedmedies (e.g. backhaul) may be
necessary to achieve the above objectives.

The Commission calls upon ARCEP to promptly fieallis market analysis of the wholesale
broadband markets and ensure consistency amonghiigations imposed under the notified
measure, the symmetric measures introduced in bemsmpulated areas and the SMP
remedies imposed in relation to markets 4 and ek as any obligation imposed under a
public funding scheme in order to give regulatotgrity and safeguard the investment
decisions made by operators.”

On these points, ARCEP specifies that the reviewhefbroadband markets analysis will be
completed in the next months and that the corresipgnprojects will be notified to the
European Commission, in principle, before the ehthe first quarter of 2011. ARCEP will
ensure that the considered obligations will be dempntary and consistent with the present
decision, in the context of asymmetric regulation.
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Section VII  Stakeholders’ contributions to the pubic consultation

ARCEP has received many responses to the publsuttation that have been published and
synthesized. ARCEP amended its draft decision @erak points to take into account the
observations made.

In particular, ARCEP amended its initial draft dgon to explicitly consider an obligation to
provide an offer to connect the homes located engérvice area, in order to guarantee the
completeness of the deployments on the servics afehe concentration points.

Moreover, to answer the concerns related to thmgemnd conditions of co-investment in the
case of public initiative networks, the draft démis clarifies that co-investors do not
necessarily pay an equal part (as it is the caserynhigh-density areas).

In addition, ARCEP ensured that third-party opematcan connect to small concentration
points under reasonable technical and economic itomsl by reinforcing the rules
concerning the backhaul offer.
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It is decided that:

Article 1 [application of the decision]

The present decision applies to less dense areasher words to the whole territory, except
for very high-density areas defined by ARCEP Decisio 2009-1106 of 22 December 2009.
Articles 1, 2 (first and third paragraph), 3 andf/ARCEP Decision no 2009-1106 also apply
to less dense areas.

Article 2 [definitions]
In accordance with Article 1 of ARCEP Decision r@D2-1106:

- the term Ultra-fast broadband optical fibre electronic commzations liné or “line” refers
to a passive link from an ultra high-speed localplmetwork comprised of one or several
continuous optical paths and which make it posdiblerovide services to an end user;

- the term toncentration poiritrefers to the end point of one or several linesvhich the
party establishing or having established in an texgsbuilding or operating ultra-fast
broadband optical fibre electronic communicatiansd provides other operators with access
to these lines, with a view to providing the cop@sding end users with electronic
communications services, in accordance with Articl84-8-3 of the CPCE;

- the term building operatot refers to all entities responsible for establighior managing
one or several lines in an existing building, marftrly under the terms of a contract with the
property owner or manager for the installation, menance, replacement or management of
the lines, in application of Article L. 33-6 the CB. The building operator is not necessarily
an operator as defined in Article L. 33-1 of thasre code.

Moreover, the term‘service area of the concentration pointfefers to a continuous
geographical zone in which the existing building® aneant to be connected to the
corresponding concentration point. An existing tinidy located in the service area of a
concentration point may be connected to this camnagon point.

Lastly, the term‘transport segment of France Telecom’s civil erggnng infrastructure»
refers to the local loop segment between the lexahange and the copper street cabinets.

Article 3 [size of the service area of the concentration pipin
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The design and the location of the concentratiantpwill be chosen by the building operator
in order to allow several third-party operatorctmnect to it under reasonable economic and
technical conditions, taking into account in par#e the characteristics of the local housing
and the available existing backhaul links.

When the building operator does not provide a backloffer, the service area of the
concentration point will regroup at least 1000 g®g homes or office units at the day of its
installation.

When the building operator provides a backhaulrdtfi@t respects the financial conditions
specified in Article 9 of the present decision, anaept in exceptional situations that will
have to be proven by the building operator, th@iserarea of the concentration point will
regroup at least 300 existing homes or office uatithe day of its installation.

The building operator will install a concentratipaint that is designed to serve all the homes
or office units located in the corresponding sexvacea. From this concentration point, the
building operator will roll out a horizontal netwotowards the homes or office units, within a

reasonable timeframe after the notification of $kevice area of the concentration point, that
will make it possible to connect all the homes fice units located in the service area of the
concentration point to a point located in their iediate vicinity.

Article 4 [accessibility of the concentration point]

The building operator will provide access at a @mtiation point, under reasonable and non-
discriminatory conditions, located in the immediateinity of the transport segment of
France Telecom’s civil engineering infrastructurey of another civil engineering
infrastructure that provides similar access coodsi

Article 5 [geographical mesh to ensure consistency in theldgments]

To ensure that the service area of the concentratiint is part of a larger geographical mesh
in a consistent way, the building operator will gfesuch a larger geographical mesh and its
partition in different service areas of concentmatpoints, taking the utmost account of the
opinions expressed in the prior consultation ofdbecerned local authorities or grouping of
local authorities and of the operators on the distablished in accordance with ARCEP
Decision no 2009-0169 of 3 March 2009.

The building operator will provide, under reasomahhd non-discriminatory conditions, the
concerned local authorities or grouping of localthaudties and operators, with the
information concerning the service areas of theceontration points resulting from the
partition of the larger geographical mesh. Thioinfation will be provided in a machine-
readable format for a geographical information erystAny change in this information will
require that the building operator provides thifoimation again to the aforementioned
stakeholders.

Article 6 [passive access obligation principle at the concatibn point]

In accordance with Article 2 of ARCEP Decision n@02-1106, the building operator will
provide other operators with access to the linethatconcentration point, in passive form,
under reasonable, objective, transparent and remrhainatory conditions.
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In addition to providing access to the lines, op@sawill be given access to the resources
needed to implement a network connection underoredde and non-discriminatory
conditions, notably those stipulated in Annex IIKGRCEP Decision no 2009-1106.

Article 7 [obligation to host passive and active equipment]

The building operator will grant reasonable regsieésthost passive and active equipment at
the concentration point, as long as it is reas@abd justified in view of both the need of the
requesting operator and the ability of the buildopgrator to fulfil such a request.

Article 8 [form of access]

The building operator will provide other operatanigh access to the lines at the concentration
point, allowing them to help finance the instatatifrom the outset or later, as well as an
offer for individual line rental, in a passive form

The offer forab initio co-investment will allow the building operatorjgsrto the installation
of the concentration point, to identify the reqsdst hosting passive and active equipment.

The terms and conditions governing the price of dhposteriori access offer may take
account of the risk incurred under the conditigpesc#fied in Article 9 of the present decision.

Article 9 [terms and conditions governing the price of access

In accordance with Article 3 of ARCEP Decision n@02-1106, the terms and conditions
governing the price of access must be reasonalllecamply with the principles of non-
discrimination, objectivity, relevance and efficogn

The terms and conditions governing the price oeasa@t the concentration point must ensure
that the operators support a fair portion of thetgeelated to the installation of the lines and
the associated resources.

The rate of return on investment used to deterrthieepricing terms and conditions of the
access offers must take account of the risk induared extend a risk premium to the building
operator.

Article 10 [publication]

In accordance with Article 4 of ARCEP Decision n@02-1106, the building operator will
publish, prior the installation of the concentratipoint, the offers forab initio and a
posteriori co-investment, as well as an offer for individui@el rental, in a passive form.
These offers must namely specify the access conditat the concentration point to the lines
and the associated resources. Moreover, they npestifg the terms and conditions for
hosting passive and active equipment at the coret@nt point, the access conditions to the
backhaul link and the terms and conditions to bthiel terminating segments for all homes
and office units located in the service area ofdiwgcentration point.

For each of the services mentioned in the abovagpaph, the offer will specify, in

particular, terms and conditions of subscriptiod aancellation, prior information, technical
characteristics, delivery processes and after-ssdegice, timetables and advance notice,
quality of service and pricing terms and conditionse building operator will establish and
keep up to date information on costs, tracing tkpeaditures made and containing a
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sufficient degree of detail that enables the Autiido perform an audit, in accordance with
the provisions related to the terms and conditmfreccess.

Article 11 [execution of the decision]

The Director General of the Authority is responsifir the execution of the present decision
which will be published in the Official Gazette tife French Republic, after having been
approved by the Minister responsible for electramdmmunications.

Paris, 14 December 2010

Jean-Ludovic SILICANI
Chairman
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